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HEALTH SERVICES 
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Introduction 
Children within the Desert/Mountain Special Education Local Plan Area (SELPA) who require 
health care services during the course of their school day which are necessary for them to regularly 
attend and benefit from the instructional program shall be provided these services by the Local 
Educational Agency (LEA). 

Health and nursing services are considered a “related service” if they are necessary in order for 
the child to benefit from their specialized academic instruction. Refer to Chapter 5, Supports and 
Services, for further details regarding related services. The need for these services is discussed and 
reviewed during the Individualized Education Program (IEP) meeting. At that time, a health plan 
for the child is developed and becomes a permanent part of the child’s IEP. 

Section A – Provision of Nursing Services 
Federal Law 
The Individuals with Disabilities Education Act (IDEA) of 2004 ensures that all children have 
available to them a free appropriate public education (FAPE). The law emphasizes special 
education and related services designed to meet their unique needs, to assure the rights of children 
with disabilities and their parents or guardians are protected, and to assess and assure the 
effectiveness of efforts to educate children with disabilities. School health service(s) is a related 
service. 
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Federal regulations provide further distinction between “school health services,” which are 
provided by a “qualified school nurse or other qualified person,” and “medical services,” which 
are provided by a licensed physician. The LEA must provide school health services, but not 
medical services, except those “medical services” that are for diagnostic or evaluation purposes 
(Title 34 of the Code of Federal Regulations § 300.16(a)(b)(4)). 

Definition 
Children who need school health services require special health care procedures for life support or 
health support during the school day in order to be able to benefit from the educational program. 

Procedure for Developing the IEP of a Child with Specialized Health Care Needs 
If a child is eligible for special education, the health plan is a part of the IEP process. The IEP team 
(including a nurse knowledgeable about the child’s health care needs) is convened to discuss safe 
and appropriate classroom placement, as well as necessary services and personnel for the child to 
attend school in the least restrictive environment (LRE). The issues addressed include: 

• Medical problem; 

• Child’s condition and needs; 

• Procedure(s) required; 

• How the need is currently being met; 

• How the procedure is performed; 

• What records are kept; 

• What level of personnel is required; 

• What supervision is needed; 

• What is the educational impact; and 

• Where should the educational placement be. 

The information from this meeting becomes a health plan that is a part of the IEP of a child who 
is eligible for special education. 

The school nurse is legally responsible for school nursing procedures. He or she can delegate that 
responsibility by training and certifying other school staff. All staff having contact with the child 
should be informed about the child’s needs and given training for services appropriate for them to 
provide. Review of training and care giving should be evaluated regularly as needs change and 
information and technology is updated. 

There may be private nursing services that have been prescribed by a physician. During a transition 
period, a nurse from a private agency, who is supported by private insurance or other non-school 
funds, may provide nursing services with parental consent. This transition period allows school 
personnel to be trained in the procedure that is needed. Private nurses on a school campus follow 



Chapter 20 – Provision of Healthcare Services, Desert/Mountain SELPA Page 3 
As of 11/1/2016 CAHELP Governance Council Approved 

the same requirements as school volunteers, including providing the school/LEA with current 
fingerprint clearance, certificate of negative tuberculosis, and emergency information. In addition, 
the private nurse should provide certification information and the name and address of their 
employer of record. 

Transportation 
Each LEA provides transportation as a related service if the child with a disability requires this 
service in order to receive special education. 

Transportation issues are addressed on the child’s IEP and may become a part of the health plan if 
school health services are required on the bus. 

In addition to health care services, other services may be determined to be necessary for the child 
to benefit from the instructional program. These services, if determined by the IEP team to be 
appropriate and necessary, are defined within the child’s IEP. An IEP that specifies private or 
nonpublic school/agency services may be determined with the support of the SELPA Due Process 
office. 

Section B – Administering Medication and Monitoring 
Health Condition 
Other designated school personnel may include any individual employed by the LEA who has 
consented to administer the medication or otherwise assist the child, and who may legally 
administer the medication (Title 5 of the California Code of Regulations § 601). 

Medication may include not only a substance dispensed in the United States by prescription, but 
also a substance that does not require a prescription, such as over-the-counter remedies, nutritional 
supplements, and herbal remedies (Title 5 of the California Code of Regulations § 601). 

Additionally, federal and state law prohibit LEAs from requiring a child to obtain a prescription 
for a substance covered by the Controlled Substance Act, as a condition of attending school, 
receiving an evaluation, or receiving services (Title 20 of the United States Code § 1412(a)(25)). 

Title 20 of the United States Code § 1412(a)(25). Prohibition on Mandatory 
Medicine. (A) In general. The State educational agency shall prohibit State and 
local educational agency personnel from requiring a child to obtain a prescription 
for a substance covered by the Controlled Substance Act (21 U.S.C. 801 et seq.) as 
a condition of attending school, receiving an evaluation under subsection (a) or (c) 
of section 1414 of this title, or receiving services under this chapter. 

California Education Code § 56040.5. State and local educational agency 
personnel are prohibited, pursuant to paragraph (25) of subsection (a) of Section 
1412 of Title 20 of the United States Code, from requiring an individual with 
exceptional needs to obtain a prescription for a medication that is a substance 
covered by the Controlled Substances Act (21 U.S.C. Sec. 801 et seq.) as a condition 
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of attending school, receiving an assessment under subsection (a) or (c) of Section 
1414 of Title 20 of the United States Code, or receiving services under this part. 

Persons Authorized to Administer Medication at School 
The following individuals are authorized to administer insulin in California public schools 
pursuant to an IEP (Title 5 of the California Code of Regulations § 604): 

1. Self-administration, with authorization of the child’s health care provider and 
parent/guardian; 

2. School nurse or school physician employed by the LEA; 

3. Licensed school employee (i.e., a registered nurse or a licensed vocational nurse) who is 
supervised by a school physician, school nurse, or other appropriate individual; 

4. Contracted registered nurse or licensed vocational nurse from a private agency or registry 
or by contract with a public health nurse employed by the local county health department; 

5. Parent/guardian who so elect; 

6. Parent/guardian designee if parent/guardian so elects, who shall be a volunteer who is not 
an employee of the LEA; and/or 

7. Unlicensed voluntary school employee with appropriate training, but only in emergencies 
as defined by Section 2727(d) of the Business and Professions Code (epidemics or public 
disasters). 

Based on California Education Code §§ 44871 - 44878, 49400, 49422(a), and 49423; Title 5 of 
the California Code of Regulations §§ 600, 601(e)(f)(h) and 604, it is recommended that 
medication be administered at school by the school nurse, other duly qualified supervisors of 
health, site administrator or designee as allowed by law, the parent/guardian or their designee as 
allowed by law or LEA policy, a contracted licensed health care professional whose licensure 
permits administration of the medication, or by the child under specified conditions. 

1. Unlicensed school personnel designated by the site administrator may administer 
medication if: 

2. The unlicensed staff member is willing to perform medication administration; 

3. The unlicensed staff member is trained and determined to be capable and competent to be 
able to safely and accurately administer the medication by a licensed health care 
professional, who is legally authorized to provide such training and determine competence; 

4. The unlicensed staff member performing medication administration is supervised by the 
licensed health care professional who provided the training, and the supervision, review, 
and monitoring of the medication administration is documented; 
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5. The unlicensed staff member does not administer medications that must be administered 
by injection, medications that have potential for immediate severe adverse reactions, or 
medications that require a nursing assessment or dosage adjustment before administration, 
except for emergency medications as allowed by law; and 

6. The unlicensed staff member designated to administer life-sustaining emergency 
medication as allowed by law receives documented training and maintains current 
certification in cardiopulmonary resuscitation (CPR) from a recognized source of such 
training, such as the American Red Cross or the American Heart Association. 

7. If designated school personnel do not volunteer or consent to administer medication, the 
governing board of the LEA employs appropriately trained or licensed staff to administer 
medication. 

The parent/guardian or designee, who is not employed by the LEA, may administer medication to 
their child at school, if: 

1. The parent/guardian signs an agreement, provided by the LEA, identifying who will 
administer the medication, stating the conditions under which the medication will be 
administered, and releasing the LEA from the responsibility of administering the 
medication; 

2. Such agreements include procedures for handling the illnesses or absences of the parent, 
guardian, or a designee, or child; and 

3. All the medications administered in school by the parent, guardian, or designee are 
administered in accordance with LEA policies and procedures regarding safety, the 
appropriate location for administration, the privacy of the child, and universal precautions. 

Notifications to Parents/Guardians 
At the beginning of each school year, the LEA shall notify parent/guardian that children who need 
to take prescribed medication during the school day may be assisted by a school nurse or 
designated school personnel, or allowed to self-administer certain medication as long as the LEA 
receives written statements from the child’s physician and parent/guardian in accordance with law, 
Board policy and administrative regulation (California Education Code §§ 48980, 49423). 

The LEA shall inform the parent/guardian of any child on a continuing medication regiment for a 
non-episodic condition of the following requirements (California Education Code § 49480): 

1. The parent/guardian is required to inform the school nurse or other designated employee 
of the medication being taken, the current dosage, and the name of the supervising 
physician; and 

2. With the parent/guardian’s consent, the school nurse or other designated employee may 
communicate with the child’s physician regarding the medication and its effect, and may 
counsel school personnel regarding the possible effects of the medication on the child’s 
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physical, intellectual and social behavior, as well as possible behavioral signs and 
symptoms of adverse side effects, omission, or overdose. 

Parent/Guardian Responsibilities 
Before a designated employee administers or assists in the administration of any prescribed 
medication to any child, or any child is allowed to carry and self-administer prescription auto-
injectable epinephrine or prescription inhaled asthma medication during school hours, the LEA 
shall have a written statement from the child’s physician and a written statement from the child’s 
parent/guardian (California Education Code §§ 49414.5, 49423, 49423.1; Title 5 of the California 
Code of Regulations § 600): 

The physician’s written statement shall clearly (California Education Code §§ 49423, 49423.1; 
Title 5 of the California Code of Regulations § 602): 

1. Identify the child; 

2. Identify the medication; 

3. Specify the method, amount, and time schedules by which the medication is to be taken; 

4. Contain the name, address, telephone number, and signature of the physician; and 

5. If a parent/guardian has requested that his/her child be allowed to self-administer 
prescription auto-injectable epinephrine or prescription inhaled asthma medication, 
confirm that the child is able to self-administer the medication. 

The parent/guardian’s written statement shall: 

1. Identify the child; 

2. Grant permission for the authorized LEA representative to communicate directly with the 
child’s physician, as may be necessary, regarding the physician’s written statement or any 
other questions that may arise with regard to the medication; 

3. Contain an acknowledgement that the parent/guardian understands how LEA employees 
will administer or otherwise assist the child in the administration of medication; 

4. Contain an acknowledgement that the parent/guardian understands his/her responsibilities 
to enable LEA employees to administer or otherwise assist the child in the administration 
of medication including, but not limited to, the parent/guardian’s responsibility to provide 
a written statement from the physician and to ensure that the medication is delivered to the 
school in a proper container by an individual legally authorized to be in possession of the 
medication; and 

5. Contain an acknowledgement that the parent/guardian may terminate consent for such 
administration at any time. 
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If a parent/guardian has requested that his/her child be allowed to carry and self-administer 
prescription auto-injectable epinephrine or prescription inhaled asthma medication, the 
parent/guardian’s written statement shall also (California Education Code §§ 49423, 49423.1): 

1. Consent to the self-administration; and 

2. Release the LEA and school personnel from civil liability if a child suffers an adverse 
reaction as a result of self-administering the medication. 

The parent/guardian shall annually provide the LEA a new written statement from himself/herself 
and the child’s physician. In addition, the parent/guardian shall provide a new physician statement 
if the medication, dosage, frequency of administration, or reason for administration changes 
(California Education Code §§ 49423, 49423.1). 

The parent/guardian shall provide medications in a properly labeled, original container along with 
the physician’s instructions. For prescribed medication, the container shall bear the name and 
telephone number of the pharmacy, the child’s identification, name and phone number of the 
physician, and physician’s instructions. Medications that are not in their original container shall 
not be accepted or administered. Medications shall be delivered to the school by the 
parent/guardian, unless the LEA authorizes another method of delivery. 

The parent/guardian of a child on a continuing medication regimen for a non-episodic condition 
shall inform the school nurse or other designated certificated employee of the medication being 
taken, the current dosage, and the name of the supervising physician (California Education Code 
§ 49480). 

A parent/guardian may designate an individual who is not an employee of the LEA to administer 
medication to his/her child as long as the individual is clearly identified, willing to accept the 
designation, permitted to be on the school site, and any limitations on the individual’s authority 
are clearly established. The parent/guardian shall provide a written statement designating the 
individual and containing the information required above. 

Designated Employee/LEA Responsibilities 
The school nurse or other designated school personnel shall: 

1. Administer or assist in administering the medication in accordance with the physician’s 
written statement; 

2. Accept delivery of medication from the child’s parent/guardian, including counting and 
recording the medication upon receipt; 

3. Maintain a list of children needing medication during the school day, including the type of 
medication, times and dosage, as well as a list of children who are authorized to self-
administer medication; 

4. Maintain a medication log documenting the administration of medication including the 
child’s name; name of medication the child is required to take; dose of medication; method 
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by which the child is required to take the medication; time the medication is to be taken 
during the regular school day; date(s) on which the child is required to take the medication; 
physician’s name and contact information; and a space for daily recording of medication 
administration. 

The daily record shall contain the date, time, amount of medication administered, and 
signature of the individual administering the medication; 

5. Maintain a medication record including the physician’s written statement, the 
parent/guardian’s written statement, the medication log, and any other written 
documentation related to the administration of medication to the child; 

6. Ensure that student confidentiality is appropriately maintained; 

7. Coordinate the administration of medication during field trips and after-school activities; 

8. Report any refusal of a child to take his/her medication to the parent/guardian; 

9. Keep all medication to be administered by the LEA in a locked drawer or cabinet; 

10. Communicate with the physician regarding the medication and its effects; 

11. Counsel school personnel regarding the possible effects of the medication on the child’s 
physical, intellectual and social behavior, as well as possible behavioral signs and 
symptoms of adverse side effects, omission, or overdose; and 

12. By the end of the school year, ensure that unused, discontinued, and outdated medication 
is returned to the child’s parent/guardian where possible or, if the medication cannot be 
returned, is disposed of in accordance with state laws and local ordinances. 
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APPENDIX A: California Department of Education 
(CDE) K.C. Settlement Agreement and Legal Advisory 

K.C. Settlement Agreement & Legal Advisory 
This settlement agreement and legal advisory spell out the legal responsibilities of a school district 
when a student requires administration of insulin during the school day. 

NOTE: 

Update as of November 6, 2013 

On August 12, 2013, the California Supreme Court issued a decision in American Nurses 
Association v. Tom Torlakson, 57 Cal.4th 570 (2013). In its decision, the Court stated that the 
"California law does permit trained, unlicensed school personnel to administer prescription 
medications, including insulin, in accordance with written statements of individual students' 
treating physicians, with parental consent (Ed. Code §§ 49423, 49423.6; tit. 5 §§ 600-611.)…" Id. 
at 591. The California Supreme Court’s decision may be found in American Nurses Association v. 
Torlakson 57 Cal. 4th 570 (PDF). The Supreme Court remanded the case back to the Court of 
Appeals to resolve any outstanding claims. Once the case is complete, CDE will review whether 
the Legal Advisory needs to be revised to comply with the courts’ orders. 

On December 26, 2008, the Sacramento County Superior Court held that the portions of the Legal 
Advisory stating that trained unlicensed school personnel may administer insulin in the absence of 
a licensed nurse violate state law. The case was heard by the Court of Appeals, which upheld the 
trial court’s decision. 110 Cal. Rptr. 3d 305 (2010). This decision was appealed by the defendants 
to the California Supreme Court. 

EXHIBIT A 

LEGAL ADVISORY ON RIGHTS OF STUDENTS 
WITH DIABETES IN CALIFORNIA’S K-12 
PUBLIC SCHOOLS 
Pursuant to the recent Settlement Agreement in K.C. et al. v. Jack O’Connell, et al., Case No. C-
05-4077 MMC, in the United States District Court for the Northern District of California, the 
California Department of Education (CDE) has agreed to remind all California school districts and 
charter schools of the following important legal rights involving students with diabetes who have 
been determined to be eligible for services under either the Individuals with Disabilities Education 
Act (IDEA) and related California law or Section 504 of the Rehabilitation Act of 1973 (Section 
504) and related California law. 

https://www.cde.ca.gov/ls/he/hn/documents/anavtorlakson2013.pdf
https://www.cde.ca.gov/ls/he/hn/documents/anavtorlakson2013.pdf
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The CDE notes that this is a complex area of the law. Every effort has been made to be clear and 
concise in providing this advisory.  

I. The Applicability of Two Federal Anti-Discrimination Statutes (Section 504 and the ADA) 
to those Public School Students with Diabetes Who Require Diabetes Health Related 
Services While Attending K-12 Schools in California 

II. California’s Anti-Discrimination Statutes and Students with Diabetes Who Require 
Diabetes Health Related Services During the Day In Order to Safely Attend K-12 Schools 
in California 

III. The IDEA and Students With Diabetes Who Require Diabetes Health Related Services 
During the Day In Order to Safely Attend K-12 Schools in California 

IV. Who May Administer Insulin in California to Students with Diabetes As a Related Service 
Under Section 504 and the IDEA 

V. Monitoring and Compliance by CDE  

VI. Impartial Due Process Hearings 

VII. Resources 

Checklist 

Footnotes 

I. The Applicability of Two Federal Anti-Discrimination Statutes (Section 504 and the 
ADA) to those Public School Students with Diabetes Who Require Diabetes Health Related 
Services While Attending K-12 Schools in California 

Two federal anti-discrimination statutes, Section 504 of the Rehabilitation Act of 1973 and Title 
II of the Americans with Disabilities Act of 1990 (ADA), together establish rights for eligible 
students with diabetes in California’s public schools. Together, they serve to protect such students 
from discrimination based upon their disability including the right to receive a free appropriate 
public education (FAPE). The two statutory schemes are treated synonymously. (Wong v. Regents 
of University of California, 192 F.3d 807, 81 6 n. 26.) Hence, in this Legal Advisory, Section 504 
will mean both Section 504 as well as the ADA unless otherwise noted. 

A. Eligibility 
In general, a student will be determined to have a disability under Section 504 if he/she has a 
mental or physical impairment that substantially limits one or more major life activities, such as 
eating, breathing, caring for oneself, performing manual tasks, hearing, speaking, walking, and 
learning. (See 34 CFR sec. 104.4, subds. (j), (k), and (i).) Accordingly, learning is not the only 
major life activity that must be considered when determining eligibility under Section 504. (Rock 
Hill (OH) Local Schools, 37 IDELR 222 (OCR 2002).) 

The Ninth Circuit Court of Appeals recently determined that diabetes is a “physical impairment” 
and then addressed whether that impairment substantially limited a major life activity under the 

https://www.cde.ca.gov/ls/he/hn/legaladvisory.asp#number1
https://www.cde.ca.gov/ls/he/hn/legaladvisory.asp#number1
https://www.cde.ca.gov/ls/he/hn/legaladvisory.asp#number1
https://www.cde.ca.gov/ls/he/hn/legaladvisory.asp#number2
https://www.cde.ca.gov/ls/he/hn/legaladvisory.asp#number2
https://www.cde.ca.gov/ls/he/hn/legaladvisory.asp#number2
https://www.cde.ca.gov/ls/he/hn/legaladvisory.asp#number3
https://www.cde.ca.gov/ls/he/hn/legaladvisory.asp#number3
https://www.cde.ca.gov/ls/he/hn/legaladvisory.asp#number4
https://www.cde.ca.gov/ls/he/hn/legaladvisory.asp#number4
https://www.cde.ca.gov/ls/he/hn/legaladvisory.asp#number5
https://www.cde.ca.gov/ls/he/hn/legaladvisory.asp#number6
https://www.cde.ca.gov/ls/he/hn/legaladvisory.asp#number7
https://www.cde.ca.gov/ls/he/hn/legaladvisory.asp#checklist
https://www.cde.ca.gov/ls/he/hn/legaladvisory.asp#footnotes
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facts of that case. (Fraser v. Goodale, 342 F.3d 1032 (9th Cir. 2003).) In finding that the plaintiff 
had presented evidence that she was substantially limited in eating, the court noted that the plaintiff 
was required to be vigilant about testing blood glucose levels and adjusting food intake, insulin 
and physical activity accordingly. Id. at 1040-1041. 

Fluctuations in blood glucose levels can impact concentration and comprehension, as well as have 
significant and potentially life-threatening short and long term health implications. See Helping 
the Student with Diabetes Succeed - A Guide for School Personnel , U.S. Department of Health 
and Human Services (2003). 

To avoid these fluctuations in blood glucose levels, students with diabetes must be vigilant about 
balancing food consumption, exercise, and administration of medication. For these reasons, the 
Office for Civil Rights of the United States Department of Education (OCR) has found that 
students with diabetes to be “disabled” under Section 504. (See Bement (IL) Community Unit 
School District #5, 14 EHLR 353:383 (OCR 1989) (holding that a student with diabetes is disabled 
under Section 504 when she required close monitoring of her diet, behavior, and activities at all 
times in order for her to be able to attend school); Irvine (CA) Unified Sch. Dist., 19 IDELR 883, 
884 (OCR 1 993) (determining that the student with type 1 diabetes was a “disabled person” as 
defined by the regulation implementing Section 504). 

B. 504 Plans 
Once a local education agency (LEA) determines that a student is entitled to Section 504 
protections, this includes the provision of a free appropriate public education. (34 CFR sec. 
104.35.) Services, and accommodations are determined through the 504 planning process, and 
documented in a 504 plan. Henderson County (NC) Pub. Schs., 34 IDELR 43, 44 (OCR 2000) 
(voluntary resolution agreement reached to develop Section 504 plan providing for a broad range 
of diabetes-related aids and services, including training staff to monitor blood glucose, count 
carbohydrates, manage student’s insulin pump, and establish procedures for the provision of 
appropriate emergency services); Prince George’s County (MD) Schools, 39 IDELR 103, 104 
(OCR 2003) (district required to develop a Section 504 Plan tailored to the individual needs of a 
student with type 1 diabetes). 

Academic modifications may be necessary whether or not the major life activity of “learning” is 
affected. A student with diabetes may need to have his/her curriculum adapted in a variety of ways 
such as changes in physical education instruction, in the regular school day schedule (such as 
breaks required to test for and treat abnormal blood sugar levels), in additional breaks or other time 
modifications during tests, and in the regular schedule for eating, drinking and toileting. These 
accommodations should be documented in the 504 plan. Decisions about what health care services 
a student will receive, including treatment while at school, such as the timing and dosage of insulin 
to be administered, usually are based on the treating physician’s written orders. (See Cal. Ed. Code 
section 49423.) In rare circumstances, the 504 team will question the doctor’s treatment plan as 
being outside standards of care and will seek a second opinion at school district expense. (See 
section of this advisory discussing IDEA entitled Related Services as Including 
Management/Administration of Insulin and Other Diabetes Care Tasks for Children With the 
Disability of OHI below.) 

http://ndep.nih.gov/publications/PublicationDetail.aspx?PubId=97#main
http://ndep.nih.gov/publications/PublicationDetail.aspx?PubId=97#main
http://ndep.nih.gov/publications/PublicationDetail.aspx?PubId=97#main
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C. Individualized Inquiries Required; Blanket Policies 
Prohibited 
An LEA may not have a blanket policy or general practice that insulin or glucagon administration, 
or other diabetes-related health care services, will only be provided by district personnel at one 
school in the district or will always require removal from the classroom in order to receive diabetes 
related health care services. For example, in Christopher S. v. Stanislaus County Office of Educ., 
384 F.3d 1 205, 1212 (9th Cir. 2004), the Ninth Circuit Court of Appeals noted that OCR has 
repeatedly held that blanket policies that preclude individual evaluation of a particular child’s 
educational and health related services needs violate Section 504. (See also Conejo Valley (CA) 
Unified Sch. Dist., 20 IDELR (LRP) 1276, 1280 (OCR 1993) (district violated Section 504 by 
failing to perform an evaluation that was individualized by proposing changes in placement based 
upon a generalized district policy regarding who could perform injections without regard to 
student’s individual education needs); Irvine (CA) Unified Sch. Dist., 23 IDELR 1144, 1146 (OCR 
1995) (district’s “unwritten policy” prohibiting blood glucose testing in classroom violated 34 
CFR sec. 104.35(c)(3) requiring that a team of persons give careful consideration to all of the 
information available and makes determinations based upon the individual needs of the disabled 
student).) See further discussion below in the section of this advisory discussing IDEA entitled 
Related Services May Include Management/Administration of Insulin and Other Diabetes Care 
Tasks for Children With the Disability of OHI. 

In addition, a school or district may not require the parent or guardian to waive any rights or agree 
to any particular placement or related services as a condition of administering medications or 
assisting a student in the administration of medication at school. (Berlin Brothersvalley (PA.) 
School Dist., EHLR 353:124 (OCR 1988) (district policy of giving school officials discretion in 
whether to administer needed medication and conditioning the provision of services required by 
Section 504 or IDEA on parents signing a waiver of liability is prohibited). See further discussion 
below in the section of this advisory discussing IDEA entitled School Placement Decisions. 

D. FAPE Under Section 504 
Pursuant to 34 CFR section 104.33, school districts must provide a free appropriate public 
education (FAPE) to all students with disabilities in public elementary and secondary schools. 
Under Section 504, “appropriate education” means “the provision of regular or special education 
and related aids and services that (i) are designed to meet individual educational needs of 
handicapped persons as adequately as the needs of nonhandicapped persons are met and (ii) are 
based upon adherence to procedures that satisfy the requirements of 34 CFR sections 104.34, 
104.35, and 104.36.” (34 CFR section 104.33 (b)(emphasis added).) 

The OCR has applied the FAPE obligation broadly to ensure nondiscrimination by providing 
individual accommodations that provide each disabled student with a FAPE. The requirement to 
provide FAPE under Section 504 has been applied in the context of the administration of 
medication in general and diabetes-based related services in particular. (See Conejo Valley (CA) 
Unified Sch. Dist., supra; Irvine (CA) Unified Sch. Dist., supra; and Prince George’s County (MD) 
Schools, supra.) See also, Chapter 4 of Compliance With The Americans With Disabilities Act: A 

http://eric.ed.gov/?id=ED401688
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Self-Evaluation Guide for Public Elementary and Secondary Schools (last visited November 17, 
2014) Office for Civil Rights Department of Education, United States of America (1995). Unlike 
the requirement to provide auxiliary aids in contexts other than FAPE ... the obligation to provide 
related aids and services necessary to the provision of FAPE is not subject to the limitations 
regarding undue financial and administrative burdens or fundamental alteration of the program.” 
Id. at 73. 

II. California’s Anti-Discrimination Statutes and Students with Diabetes Who Require 
Diabetes Health Related Services During the Day In Order to Safely Attend K-12 Schools 
in California 

California’s anti-discrimination statutes prohibit discrimination on the basis of disability under any 
program or activity funded directly by the State. (Cal. Gov. Code sec. 11135(a).) “Disability” 
means any mental or physical disability as defined by Government Code section 12926. (Cal. Gov. 
Code sec. 11135(d)(1).) “Physical disability” is defined in Government Code section 12926(k)(1) 
and (2). It affords broader coverage than Section 504 because it requires a “limitation” rather than 
a “substantial limitation” of a major life activity. (Cal. Gov. Code secs. 12926(k)(1)(B); 
12926.1(c), (d)(2); see generally Colmenares v. Braemar Country Club, Inc. (2003) 29 Cal.4th 
1019, 1022-1032.) 

In addition, whether a physical disability limits a major life activity under California’s statutory 
scheme must “be determined without regard to mitigating measures such as medications....” (Cal. 
Gov. Code sec. 12926(k)(1)(B)(i).) This provision has made the Supreme Court’s holding in Sutton 
v. United Airlines, 527 U.S. 471 (1999), which required consideration of such mitigating measures 
inapplicable under California law. Furthermore, section 1 2926(k)(2) of the Government Code 
provides that all students with diabetes who require special education or related services (i.e., 
health-related services) are protected by state anti-discrimination laws. 

Government Code section 111 35 incorporates the rights under the ADA and thus Section 504. 
(See Gov. Code sec. 11135(b) and 42 USC sec. 1 2133; 28 CFR sec. 35.103(a)). Therefore, the 
discussion above regarding Section 504 and students with diabetes is applicable under the broad 
definitions of physical disability in California. 

III. The IDEA and Students With Diabetes Who Require Diabetes Health Related Services 
During the Day In Order to Safely Attend K-12 Schools in California 

The primary purpose of the IDEA is “to ensure that all children with disabilities have available to 
them a free appropriate public education (FAPE) that emphasizes special education and related 
services designed to meet their unique needs and prepare them for further education, employment, 
and independent living.” (20 USC secs. 1400(d)(1)(A), 1401 (a).) California law sets the same 
standard for educating individuals with exceptional needs as the reauthorized IDEA. (Cal. Ed. 
Code secs. 56000, 56363(a).) 

http://eric.ed.gov/?id=ED401688
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A. Eligibility 
The IDEA requires LEAs to conduct “child find” activities to ensure that children with diabetes 
are identified, located, and evaluated. (20 USC sec. 141 2(a)(3).) Under the IDEA, a child with 
diabetes is evaluated for eligibility under one of the 13 categories of disability, including the 
disability of “other health impaired” (OHI). (20 USC sec. 1401(3)(A); 34 CFR sec. 300.8; Cal. Ed. 
Code sec. 56026; Cal. Code Regs., Tit. 5, sec. 3030.) The reauthorized IDEA defines “child with 
disability” in the following way: 

The term “child with a disability” means a child- 

(i) with ... other health impairments ... and 
(ii) who, by reason thereof, needs special education and related services. (20 USC sec. 
1401(3)(A).) 

The term “other health impairments” (OHI) is further defined in the recently promulgated 
regulations as follows: 

(c) Definitions of disability terms. The terms used in this definition of a child with a disability are 
defined as follows: 

(9) Other health impairment means having limited strength, vitality, or alertness, including a 
heightened alertness to environmental stimuli, that results in limited alertness with respect to the 
education environment, that- 

(i) is due to chronic or acute health problems such as diabetes and 
(ii) adversely affects a child’s educational performance. 

Hence, an individualized education program (IEP) team can determine that a child with diabetes 
is eligible under the disability of OHI because high or low blood glucose levels can cause 
symptoms giving him/her limited strength, limited alertness, and creating chronic or acute health 
problems that adversely affect the student’s educational performance. (See Helping the Student 
with Diabetes Succeed - A Guide for School Personnel , U.S. Department of Health and Human 
Services, 2003). Fluctuations in blood glucose levels may have an adverse effect on education in 
a variety of ways, including the effect on concentration, comprehension, and energy levels. It 
should be noted that the IEP team “must make an individual determination as to whether, 
notwithstanding the child’s progress in a course or grade, he or she needs or continues to need 
special education and related services.” (34 CFR sec. 300.101(c).) 

B. Special Education Defined 
The IDEA defines “special education” as meaning “specially designed instruction, at no cost to 
parents, to meet the unique needs of a child with a disability, including- 

(A) instruction conducted in the classroom, in the home, in hospitals and institutions, and in other 
settings; and 

http://ndep.nih.gov/publications/PublicationDetail.aspx?PubId=97#main
http://ndep.nih.gov/publications/PublicationDetail.aspx?PubId=97#main
http://ndep.nih.gov/publications/PublicationDetail.aspx?PubId=97#main
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(B) instruction in physical education.” (20 USC section 1401 (29).) 

"Specially designed instruction” means “adapting, as appropriate to the needs of the eligible child 
under this part, the content, methodology, or delivery or instruction (i) to address the unique needs 
of the child that result from the child’s disability and (ii) to ensure access of the child to the general 
curriculum, so that the child can meet the educational standards within the jurisdiction of the public 
agency that apply to all children.” (34 CFR sec. 300.39(b)(3).) 

For example, an IEP team could determine that a child who meets the criteria for eligibility under 
the category of OHI based upon chronic or acute health problems arising from diabetes would need 
to have his/her curriculum adapted in ways such as changes in the physical education instruction, 
in the regular school day schedule (such as various breaks required by abnormal blood sugar levels 
involving medical treatment), in allowed time for taking tests, in the regular schedule for eating, 
drinking and toileting, in assignment due dates, and in various other academic adaptations. 

C. Individualized Education Program 
Determinations about eligibility, special education and related services under the IDEA and 
relevant state statutes are made generally by the child’s Individualized Education Program (IEP) 
team. (See generally Cal. Ed. Code secs. 56340-56347.) Such determinations are always based 
upon the unique needs of the individual child. 

The term “individualized education program” (IEP) means a written statement for each child with 
a disability that is developed, reviewed, and revised in accordance with 20 USC section 141 4(d). 
As a part of each IEP, there must be “a statement of the special education and related services and 
supplementary aids and services, based on peer-reviewed research to the extent practicable, to be 
provided to the child, or on behalf of the child, and a statement of the program modifications or 
supports for school personnel that will be provided for the child...” (20 USC sec. 
1414(d)(1)(A)(i)(IV)) in school and in extracurricular and other nonacademic activities. The 2006 
implementing regulations are located at 34 CFR sections 300.320 through 300.328. 

D. Related Services May Include 
Management/Administration of Insulin and Other 
Diabetes Care Tasks for Children With the Disability 
of OHI 
In general, the reauthorized IDEA includes “school nurse services” as a “related service.” (20 USC 
sec. 1401 (26).) The statutory definition was expanded in the regulations to include school health 
services. (34 CFR sec. 300.34.) California’s definition of designated instruction and 
services/related services is located in Education Code section 56363 and is synonymous with 
related services in the reauthorized IDEA in 20 USC section 1401 (26). California’s designated 
instruction services thus do not deviate from the federal related services.  
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If a child needs both special education and health services, then, as determined by the child’s IEP 
team, school nurse/health services should be made available to a child with the eligible disability 
of OHI as documented in the student’s IEP. Services related to an OHI-eligible child’s diabetes 
health care needs at school, including those involving the management and administration of 
insulin, are covered under the IDEA as nursing and health services rather than excluded from 
coverage as medical services requiring a physician to provide them. (See Clovis Unified School 
Dist. v. Office of Administrative Hearings, 903 F.3d 635, 641-643 (9th cir. 1990) discussing and 
applying Irving Independent School District v. Tatro, 468 u.s. 883 (1984).)  

In California, by statute both a written statement from the child’s physician as well as a written 
statement from the child’s parent are required before either a school nurse or other designated 
school personnel may assist the child with the administration of medication. (Cal. Ed. Code sec. 
49423.) Hence, decisions about what health care services a student will receive, including 
treatment while at school, such as the timing and dosage of insulin to be administered usually are 
based on the treating physician’s written orders. (See Cal. Ed. Code sec. 49423.) In rare 
circumstances the IEP team will question the doctor’s treatment plan as being outside the standard 
of care and then request clarification from the treating physician or a second opinion with the 
consent of the parent, at the district’s expense. (See 34 CFR sec. 300.300; Shelby S. ex rel. 
Kathleen T. v Conroe Independent School Dist., 454 F.3d 450, 454-455 (5th Cir. 2006) (school 
district authorized to compel medical examination over parent objection and necessity 
demonstrated).) In addition, the IEP team is responsible for determining educational modifications. 
(See, Special Education Defined, above).  

E. Individualized Inquiries Required; Blanket Policies 
Prohibited 
As with Section 504 determinations discussed above in Part l.C., decisions by IEP teams must be 
based upon individualized inquiries. The IDEA and its implementing regulations are premised 
upon the fact that each child is “unique” (20 USC sec. 1400(d)(1)(A)) and must receive an 
“individualized education program” (20 USC sec. 1401(14); see generally Porter v. Board of 
Trustees of Manhattan Beach Unified School Dist., 307 F.3d 1064, 1066 (9th Cir. 2002) quoting 
Bd. of Educ. v. Rowley, 458 U.S. 176, 188-189 (1982) (“right to public education for students with 
disabilities ‘consists of educational instruction specially designed to meet the unique needs of the 
handicapped child, supported by such services as are necessary to permit the child “to benefit” 
from the instruction”.) As a consequence, decisions about a specific child’s eligibility for services 
under the IDEA must not be based upon the generalized or “blanket” policies of a local education 
agency rather than the unique needs of the individual child. (See Part l.C., supra.) Therefore, 
policies that restrict the availability of health related services across-the-board would be out of 
compliance with the mandate to individualize decisions about special education and related 
services needs.  
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F. School Placement Decisions 
School placement decisions may not be based upon the unwillingness of a district to provide 
needed related services to a child with OHI-diabetes disability at the school that the child would 
otherwise attend. A district may not require the parent to waive any rights, hold the district 
harmless, or agree to any particular placement or related services as a condition of administering 
medication or assisting a student in the administration of medication at school. (See Comment to 
IDEA regulations at p. 46587 (federal register) involving 34 CFR sec. 300.116(c): “Unless the IEP 
of a child with a disability requires some other arrangement, the child is educated in the school 
that he or she would attend if nondisabled Public agencies must not make placement decisions 
based on a public agency’s needs or available resources, including budgetary considerations and 
the ability of the public agency to hire and recruit qualified staff;” see also Berlin Brothers Valley 
(PA.) School Dist., EHLR 353:124 (OCR 1988) (blanket waiver of liability as condition to 
provision of medical services prohibited). For example, a district may not have a blanket policy or 
general practice that insulin or glucagon administration or other diabetes-related health care 
service are only going to be provided by district personnel at one school in the district, or that a 
child will always need to be removed from the classroom in order to receive diabetes related health 
care services. An IEP developed in the legally-required manner, which takes into account all of 
the relevant medical and education factors under the IDEA for each disabled child, is the only way 
to ensure that such a student receives an individualized determination of what constitutes FAPE 
under the IDEA and relevant state statutes.  

G. Administrative Procedures; Financial Burden Not 
a Defense 
A parent of a child with the disability of OHI or an organization can file an administrative 
complaint with the CDE alleging that a school district is violating the IDEA or relevant state 
statutes by failing to identify, evaluate, or provide a FAPE to a student with diabetes or a group of 
students with diabetes, including challenging a district policy or practice that restricts the provision 
of related health services to students eligible for such services under the IDEA. (34 CFR secs. 
300.151-300.153; Calif. Code Regs., Tit. 5, secs. 4600-4671.)  

In the alternative, a parent who disagrees with the IEP decision regarding identification, 
evaluation, or the provision of FAPE and related services can file for an impartial due process 
hearing with the Office of Administrative Hearings. (20 USC sec. 1415 (e)-(i).) An OAH judge 
can order that the applicable required related school health services be provided by the district, 
including the administration of insulin during the school day. (20 USC sec. 1415(f)(3)(E).) 
Financial burden is not a valid defense available to the LEA under the Garret F. case. (Cedar 
Rapids v. Garret F., 526 U.S. 66, 75, fn. 6, 78-79 (1999) (district required to fund related school 
health services under 34 CFR sec. 300.13(a) where necessary in order to provide student with 
meaningful access to public school).)  
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IV. Who May Administer Insulin in California to Students with Diabetes As a Related 
Service Under Section 504 and the IDEA 

A. California Law 
It is the position of the CDE that the Business and Professions Code Section 2725(b)(2) and the 
California Code of Regulations, Title 5, Section 604 authorize the following types of persons to 
administer insulin in California’s public schools pursuant to a Section 504 Plan or an IEP:  

1. Self-administration, with authorization of the student’s licensed health care provide and 
parent/guardian;1 

2. School nurse or school physician employed by the LEA; 

3. Appropriately licensed school employee (i.e., a registered nurse or a licensed vocational 
nurse) who is supervised by a school physician, school nurse, or other appropriate 
individual; 

4. Contracted registered nurse or licensed vocational nurse from a private agency or registry, 
or by contract with a public health nurse employed by the local county health department; 

5. Parent/guardian who so elects; 

6. Parent/guardian designee, if parent/guardian so elects, who shall be a volunteer who is not 
an employee of the LEA; and 

7. Unlicensed voluntary school employee with appropriate training, but only in emergencies 
as defined by Section 2727(d) of the Business and Professions Code (epidemics or public 
disasters).2 

B. Federal Law 
As noted above in Parts I and III, federal law under Section 504 and the IDEA provides that the 
administration of insulin can be determined to be a related service that must be provided to a 
student pursuant to a Section 504 Plan or an IEP in order to ensure FAPE. CDE has recognized in 
the regulations which implement Education Code section 49423 regarding the administration of 
medication to students during the school day that they did not affect “in any way” either the content 
or implementation of a student’s Section 504 Plan or IEP. (Calif. Code Regs., Tit. 5, section 
610(d).) Further, CDE’s Program Advisory on Medication Administration (PDF) (required by 
Section 611 of the regulations) recognized that students’ rights under Section 504 and the IDEA 
are distinct from state legal requirements. 

https://www.cde.ca.gov/ls/he/hn/documents/medadvisory.pdf
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C. Reconciliation of State and Federal Law 
The difficult issue in this area is reconciling state and federal requirements. Clearly the first set of 
personnel who are authorized to administer insulin pursuant to a Section 504 Plan or an IEP are 
those persons who are expressly so authorized under California law, as set forth in Part IV.A, 
supra. The question is what should occur when no expressly authorized school personnel are 
available. 

In CDE’s view, the list cannot be taken as exhaustive because LEAs must also meet federal 
requirements - even if the personnel expressly authorized by California are not available. In 
practical terms, this means that the methodology followed by some LEAs of training unlicensed 
school employees to administer insulin during the school day to a student whose Section 504 Plan 
or IEP so requires it is a valid practice pursuant to federal law. If the LEA determines that insulin 
administration by the types of persons listed in categories 2-4 are not available or feasible, then 
unlicensed school employees with appropriate training would be authorized under federal law to 
administer insulin in accordance with the student’s Section 504 Plan or IEP. What is not valid is 
for an LEA to adopt a general policy or practice that a Section 504 Plan or IEP need not be 
developed or followed because the LEA is not able to comply with the student’s federal rights 
based upon the express provisions of state law. 

When federal and state laws are reconciled, it is clear that it is unlawful for an LEA to have a 
general practice or policy that asserts that it need not comply with the IDEA or Section 504 rights 
of a student to have insulin administered at school simply because a licensed professional is 
unavailable. In such situations, federal rights take precedence over strict adherence to state law so 
that the educational and health needs of the student protected by the Section 504 Plan or IEP are 
met.  

V. Monitoring and Compliance by CDE 

A. IDEA 
Under the IDEA, the CDE monitors compliance with federal and state special education statutes 
and regulations with its Quality Assurance Process (QAP). That process is characterized by the 
gathering and evaluating of data in order to identify districts and areas within districts to aid in the 
inquiry, evaluation, and review of compliance issues. This enables the LEA and the CDE to 
develop corrective action plans, program improvement goals, and provide technical assistance to 
improve services to special education students throughout California. 

Pursuant to the K.C. Settlement Agreement, the CDE has agreed to modify its QAP monitoring 
instruments and process to include special evaluation items related to students with the disability 
of OHI with chronic or acute health problems arising from diabetes. 

The CDE also assures compliance under the IDEA by maintaining an administrative complaints 
system as required by federal regulation. (See 34 CFR sections 300.151-300.153.) Under 34 CFR 
section 300.153(a), a complainant can be either an organization or an individual who files a signed 
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written complaint alleging any violation concerning identification, evaluation, placement, or the 
provision of a FAPE in the least restrictive environment including the provision related services. 
For example, a complaint may allege policies and/or practices that violated the child’s right to 
receive an individualized assessment or eligibility and/or the provision of diabetes related health 
care services pursuant to the IEP process and/or any dispute arising out of the IEP process. 

The required elements of a complaint are set forth in 34 CFR section 300.153(b). Of particular 
note is the requirement that a complaint alleging child-specific issues must contain the name and 
address of the residence of the child (34 CFR sec. 300.153(b)(4)(a).) Complaints of a systemic 
nature under the IDEA do not need to identify the individual student by name, although they still 
must provide facts of the alleged violation that are sufficient for the CDE or the district to conduct 
an effective investigation, and they must be signed. 

B. Section 504/State Statutes 
As required by the Uniform Complaints Procedure, CDE’s Office of Equal Opportunity will 
continue to accept and investigate complaints pursuant to Section 504 and Government Code 
Section 111 35 which are filed by an organization or a student with a disability that alleges 
individual or systemic discrimination arising from an alleged non-compliant policy or practice or 
the failure to provide diabetes-related health services, reasonable accommodations or 
modifications to the student’s educational program. (See Chapter 5.1, the Uniform Complaint 
Procedures (sections 4600-4670) and Chapter 5.3, involving Nondiscrimination and Educational 
Equity, sections 4900-4965.) 

VI. Impartial Due Process Hearings 

Parents who disagree with a school district’s decisions regarding their child’s eligibility and/or 
placement under the IDEA also have a federal right to request a due process mediation and/or 
hearing. (20 USC sec. 1415.)  Procedural rights to an impartial hearing provided by the local 
district if a parent disagrees with a Section 504 team decision are also required by federal law. (34 
CFR sec. 04.36.) 

VII. Resources 

CDE recommends that local education agencies and special education local plan areas (SELPAs) 
use the following documents as guidelines for compliance: 

• Program Advisory on Medication Administration (PDF) (California State Board of 
Education, 2005) 

• Sample Section 504 Plan and Diabetes Medical Management Plan  

• Helping the Student with Diabetes Succeed - A Guide for School Personnel (U.S. 
Department of Health and Human Services, 2003) 

https://www.cde.ca.gov/ls/he/hn/documents/medadvisory.pdf
http://www.diabetes.org/living-with-diabetes/parents-and-kids/diabetes-care-at-school/written-care-plans/
http://ndep.nih.gov/publications/PublicationDetail.aspx?PubId=97#main
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Checklist: Who May Administer Insulin in California’s 
Schools Pursuant to An IEP or a Section 504 Plan 
Business and Professions Code Section 2725(b)(2) and the California Code of Regulations, Title 
5, Section 604 authorize the following types of persons to administer insulin in California’s public 
schools pursuant to a Section 504 Plan or an IEP: 

1. Self-administration, with authorization of the student’s licensed health care provide and 
parent/guardian; 

2. School nurse or school physician employed by the LEA; 

3. Appropriately licensed school employee (i.e., a registered nurse or a licensed vocational 
nurse) who is supervised by a school physician, school nurse, or other appropriate 
individual; 

4. Contracted registered nurse or licensed vocational nurse from a private agency or registry, 
or by contract with a public health nurse employed by the local county health department; 

5. Parent/guardian who so elect; 

6. Parent/guardian designee, if parent/guardian so elects, who shall be a volunteer who is not 
an employee of the LEA; and 

7. Unlicensed voluntary school employee with appropriate training, but only in emergencies 
as defined by Section 2727(d) of the Business and Professions Code (epidemics or public 
disasters).3  
 
When no expressly authorized person is available under categories 2-4, supra, federal law 
- the Section 504 Plan or the IEP - must still be honored and implemented. Thus, a category 
#8 is available under federal law:  

8. Voluntary school employee who is unlicensed but who has been adequately trained to 
administer insulin pursuant to the student’s treating physician’s orders as required by the 
Section 504 Plan or the IEP. 

1Unlicensed school personnel are authorized under state law to assist students as needed with 
insulin self-administration. Cal. Ed. Code sec. 49423 provides that unlicensed school personnel 
may assist with medication administration. 

2In such emergency cases, an unlicensed voluntary school employee should have been trained to 
at least the standards specified by the American Diabetes Association’s training slides entitled 
“Diabetes Care Tasks At School: What Key Personnel Need to know: Insulin Administration” 
(Attachment A). Such a voluntary school employee should be regularly, and at least quarterly, 
supervised by a school nurse, physician, or other appropriate individual under contract with the 
LEA, providing the training, and with emergency communication access to the same school nurse 
or physician. Documentation of training, ongoing supervision, and annual written verification of 
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competency are strongly recommended, and such documentation should be annually submitted to 
the LEA employing the unlicensed person by the school nurse or physician. 

3In such emergency cases, an unlicensed voluntary school employee should have been trained to 
at least the standards specified by the American Diabetes Association’s training slides entitled 
Diabetes Care Tasks At School: What Key Personnel Need to Know . Such a voluntary school 
employee should be regularly, and at least quarterly, supervised by a school nurse, physician, or 
other appropriate individual under contract with the LEA, providing the training, and with 
emergency communication access to the same school nurse or physician. Documentation of 
training, ongoing supervision, and annual written verification of competency are strongly 
recommended, and such documentation should be annually submitted to the LEA employing the 
unlicensed person by the school nurse or physician. 

Questions:   Procedural Safeguards Referral Service, Special Education Division: 800-926-0648 

Office of Equal Opportunity: 916-445-9174 

Last Reviewed: Thursday, December 21, 2017  

http://www.diabetes.org/living-with-diabetes/parents-and-kids/diabetes-care-at-school/school-staff-trainings/diabetes-care-tasks.html
http://www.diabetes.org/living-with-diabetes/parents-and-kids/diabetes-care-at-school/school-staff-trainings/diabetes-care-tasks.html


Chapter 20 – Provision of Healthcare Services, Desert/Mountain SELPA Page 23 
As of 11/1/2016 CAHELP Governance Council Approved 

Filed 8/12/13 

IN THE SUPREME COURT OF CALIFORNIA 
AMERICAN NURSES ASSOCIATION ) 

et al., ) 
) 

Plaintiffs and Respondents, ) 
 ) S184583 

v. ) 
)  Ct.App. 3 C061150  

TOM TORLAKSON, as Superintendent, ) 
etc., et al., )  Sacramento County 

) Super. Ct. No. 07AS04631  
Defendants and Appellants; ) 

) 
) 

AMERICAN DIABETES ASSOCIATION, ) 
) 

Intervener and Appellant. ) 
____________________________________) 

Public school students with diabetes who cannot self-administer insulin are normally 

entitled under federal law to have it administered to them during the school day. This case 

presents a dispute over whom state law permits to administer that insulin. The dispute arises 

against the background of a long-standing shortage of school nurses and a class action in federal 

court alleging the state’s schools have failed to ensure diabetic students actually receive legally 

required health care services. Pursuant to an agreement settling that litigation, the State 

Department of Education (Department) in 2007 advised local education agencies that trained 

school personnel who are not licensed health care providers may, when no nurse is available, 

administer insulin pursuant to the medical orders of students’ treating physicians. (State Dept. of 

Ed., Legal Advisory on Rights of Students with Diabetes in California’s K-12 Public Schools 

(2007) pt. IV.C < http://www.cde.ca.gov/ls/he/hn/legaladvisory.asp > [as of Aug. 12, 2013] 

(2007 Legal Advisory).) In the case now before us, the American Nurses Association and other 
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trade organizations representing registered and school nurses (collectively Nurses) challenge the 

Department’s advice as condoning the unauthorized practice of nursing. The American Diabetes 

Association (Association), which is a party to the federal settlement agreement, defends the 

Department’s advice as intervener. 

In fact, California law expressly permits trained, unlicensed school personnel to 

administer prescription medications such as insulin in accordance with the written statements of 

a student’s treating physician and parents (Ed. Code, §§ 49423, 49423.6; Cal. Code Regs., tit. 5, 

§§ 600, 604, subd. (b)) and expressly exempts persons who thus carry out physicians’ medical 

orders from laws prohibiting the unauthorized practice of nursing (Bus. & Prof. Code, § 2727, 

subd. (e)). Through these provisions, state law in effect leaves to each student’s physician, with 

parental consent, the question whether insulin may safely and appropriately be administered by 

unlicensed school personnel, and reflects the practical reality that most insulin administered 

outside of hospitals and other clinical settings is in fact administered by laypersons. The Nurses‟ 

arguments to the contrary lack merit. 

I. BACKGROUND 

The question whether California law permits unlicensed school personnel to administer 

medications is, like all questions of law, subject to de novo review. (See Bruns v. E-Commerce 

Exchange, Inc. (2011) 51 Cal.4th 717, 724.) We thus draw freely from the undisputed evidence 

in setting out the facts of the case before us. 

Diabetes is a chronic, incurable disease that prevents the human body from properly 

using food to produce energy. Insulin, a hormone produced in the pancreas, transports glucose (a 

sugar derived from food) through the bloodstream to the cells. In a person with diabetes, the 

body either does not produce insulin, or enough insulin (type 1 diabetes), or cannot use insulin 
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properly (type 2 diabetes). All persons with type 1 diabetes and some with type 2 must take 

insulin to avoid serious short- and long-term health problems. (See generally U.S. Dept. of 

Health & Human Services, Helping the Student with Diabetes Succeed: A Guide for School 

Personnel (2010) p. 1 < http://www.ndep.nih.gov/media/youth_ schoolguide.pdf > [as of Aug. 

12, 2013] (DHHS Guide).) State law requires that nurses administer all medications, including 

insulin, in hospitals and other licensed health care facilities. (Bus. & Prof. Code, § 2725.3.) 

Outside of such facilities, however, insulin is normally administered by laypersons according to 

a physician’s directions, most often by the diabetic persons themselves or by friends or family 

members. 

Public school students with diabetes who cannot self-administer insulin are normally 

entitled to have it administered to them at no cost. This is a result of section 504 of the 

Rehabilitation Act of 1973 (29 U.S.C. § 794) (Section 504), title II of the Americans with 

Disabilities Act (42 U.S.C. § 12131 et seq.), and the Individuals with Disabilities Education Act 

(20 U.S.C. § 1400 et seq.) (IDEA). (See 28 C.F.R. § 35.104 (2013); 34 C.F.R. § 300.8(c)(9)(i) 

(2013) [defining diabetes as a disability].) Public schools must offer to students covered by these 

laws a free and appropriate public education that includes related aids and services, such as 

medical services, designed to meet their individual educational needs. (See 20 U.S.C. § 

1400(d)(1)(a), 34 C.F.R. § 104.33(a), (b)(1) (2012) .) Under these laws, diabetic students pay for 

insulin, supplies and equipment but not the cost of administering insulin. (See 34 C.F.R. 

104.33(c)(1) [“the provision of a free education is the provision of educational and related 

services without cost to the handicapped person or to his or her parents or guardian”]; Cedar 

Rapids Community School Dist. v. Garret F. (1999) 526 U.S. 66, 79 [school district must pay for 
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required services].) A school’s obligations to a particular diabetic student are normally set out in 

a “Section 504 plan” or an “individualized education program” (IEP). 

Approximately one in 400 school-age children nationwide has diabetes, including about 

14,000 in California. The goal of diabetes management for children is to avoid both 

hyperglycemia (high blood glucose) and hypoglycemia (low blood glucose) by tightly 

maintaining blood glucose levels within target ranges determined by their physicians, through 

frequent monitoring and multiple daily insulin injections. (DHHS Guide, p. 15.) Accordingly, 

diabetic students who depend on insulin injections typically need them during the schoolday, 

both at regularly scheduled times and unpredictably to correct for fluctuations in blood glucose. 

The need for insulin can arise anytime and anywhere — in the classroom, on field trips or during 

school-sponsored activities. To serve this and other student health needs, California has about 

2,800 school nurses, averaging one for every 2,200 of the state’s approximately 6 million public 

school students. While 5 percent of schools have a full-time school nurse, 69 percent have only a 

part-time nurse, and 26 percent have no nurse at all. Although some schools allow unlicensed 

school personnel to administer insulin, others do not. Some of those that do not appear to have 

taken the position, possibly in reliance on 2005 and 2006 advisory statements by the Department 

(see post, at p. 21 et seq.), that the Nursing Practice Act (Bus. & Prof. Code, § 2700 et seq.) 

permits only licensed health care providers to administer insulin in schools. Moreover, some 

nurses have refused to train unlicensed school personnel to administer insulin out of concern for 

possible disciplinary action by the Board of Registered Nursing. As a result, diabetic students 

have encountered difficulty in receiving insulin during the schoolday. 

In October 2005, the parents of four diabetic students in California public schools, 

together with the Association, filed a class action in federal court alleging that schools in the 
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Fremont Unified School District and the San Ramon Valley Unified School District had failed to 

meet their obligations to diabetic students under federal law. (K.C. et al. v. O’Connell (N.D.Cal., 

C-05-4077MMC).) The defendants included the Department, the State Superintendent of Public 

Instruction (Superintendent), the members of the State Board of Education (Board), and officials 

of the two named school districts. Plaintiffs alleged the districts’ schools had refused to prepare 

Section 504 plans for diabetic students, refused to include provisions for diabetes care in 

students’ IEPs, refused to permit unlicensed school personnel to administer insulin when no 

nurse was available, and improperly required that parents or parental designees come to school to 

administer insulin. Because of these asserted violations of federal law, plaintiffs further alleged, 

some parents were required to forego employment and some students had to adopt insulin 

regimens that entailed less frequent injections, less effective control of blood glucose levels, and 

greater risks to their health. 

In July 2007, the plaintiffs in the federal litigation entered into a settlement agreement 

with the Department, the Superintendent and the Board. The agreement required the Department, 

among other things, to fulfill its legal obligations to monitor local education agencies’ 

compliance with Section 504 and the IDEA and to resolve complaints of noncompliance. In 

addition, and more importantly for present purposes, the Department agreed to issue the 2007 

Legal Advisory (see ante, p. 2) summarizing the rights of diabetic students under federal and 

state law. The Department issued that document in August 2007, and the federal court dismissed 

the action. 

In the 2007 Legal Advisory, as relevant here, the Department articulates eight categories 

of persons authorized to administer insulin to students in the state’s public schools. The 

Department describes the first seven categories as specifically authorized in statutory exceptions 
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to the Nursing Practice Act (Bus. & Prof. Code, §§ 2725, subd. (b)(2), 2727, subd. (d)) and in a 

regulation concerning the administration of medication adopted by the Board (Cal. Code Regs., 

tit. 5, § 604). Briefly, those seven categories include: (1) students who are able to self-administer, 

(2) nurses and physicians employed by local education agencies, (3) other school employees who 

are appropriately licensed health care providers, (4) licensed nurses working pursuant to 

contracts with schools, (5) parents and guardians, (6) persons designated by parents or guardians 

who are volunteers but not school employees, and (7) trained, unlicensed school employees 

acting in emergencies. (2007 Legal Advisory, pt. IV.A.) 

The 2007 Legal Advisory also recognizes that some students cannot self-administer 

insulin, that licensed health care providers are not always available when needed, and that federal 

law does not permit schools to impose the cost of administering insulin on parents. On that basis, 

the Department concludes as follows: “When federal and state laws are reconciled, it is clear that 

it is unlawful for [a local education agency] to have a general practice or policy that asserts it 

need not comply with the IDEA or Section 504 rights of a student to have insulin administered at 

school simply because a licensed professional is unavailable. In such situations, federal rights 

take precedence over strict adherence to state law so that the educational and health needs of the 

student protected by the Section 504 Plan or IEP are met.” (2007 Legal Advisory, par. IV.C.) So 

concluding, the Department adds an eighth category of authorized persons, permitting insulin to 

be administered by a “voluntary school employee who is unlicensed but who has been 

adequately trained to administer insulin pursuant to the student’s treating physician’s orders as 

required by the Section 504 Plan or the IEP.” (2007 Legal Advisory, Checklist.) The validity of 

the 2007 Legal Advisory’s “category 8” is the crux of the present dispute. 
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Two months after the Department issued the 2007 Legal Advisory, the Nurses challenged 

that document by filing the present action in the superior court seeking declaratory relief and a 

writ of mandate. The Association responded with a complaint in intervention asking the court to 

dismiss the Nurses‟ action. Ultimately the court entered judgment for the Nurses. Accepting 

their argument that state law does not authorize unlicensed school personnel to administer 

insulin, the court declared the 2007 Legal Advisory invalid to that extent and directed the 

issuance of a writ of mandate ordering the Superintendent and the Department not to enforce it. 

The court also declared the same portion of the 2007 Legal Advisory invalid as a regulation 

adopted in violation of the Administrative Procedure Act (Gov. Code, § 11340 et seq.) (APA). 

Finally, the court rejected the Association’s argument that state law, if interpreted as forbidding 

unlicensed personnel to administer insulin, is preempted by Section 504 and the IDEA. 

The Association appealed. The appeal automatically stayed the superior court’s decision, 

leaving the 2007 Legal Advisory provisionally in effect pending the final outcome of these 

proceedings. (Code Civ. Proc., § 916, subd. (a).) The Court of Appeal affirmed the judgment and 

writ of mandate without reaching the APA issue. We granted the Association’s petition for 

review. The Superintendent and District, who did not petition for review, support the 

Association’s position as amici curiae. 

II. DISCUSSION 

The main question before us is whether California law permits unlicensed school 

personnel to administer insulin. Our affirmative answer to that question leaves no need to decide 

whether federal law would preempt a contrary rule of state law or whether the Department 

violated the APA in promulgating the 2007 Legal Advisory. 

A. California Law. 
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To determine whether unlicensed school personnel may administer prescription 

medications such as insulin, we first consult the body of law that expressly purports to answer 

the question: Education Code section 49423 and its implementing regulations. (All further 

undesignated citations to statutes are to this code.) The statute declares the basic law: “[A]ny 

pupil who is required to take, during the regular schoolday, medication prescribed for him or her 

by a physician and surgeon . . . may be assisted by the school nurse or other designated school 

personnel . . . .” (§ 49423, subd. (a), italics added.) The same statute ensures that medications are 

administered only in accordance with medical orders and parental consent: “In order for a pupil 

to be assisted by a school nurse or other designated school personnel pursuant to subdivision (a), 

the school district shall obtain both a written statement from the physician . . . detailing the name 

of the medication, method, amount, and time schedules by which the medication is to be taken 

and a written statement from the parent, foster parent or guardian of the pupil indicating the 

desire that the school district assist the pupil in the matters set forth in the statement of the 

physician . . . .” (Id., subd. (b), italics added.) Section 49423 expressly applies 

“[n]otwithstanding section 49422,” which provides more generally that only licensed health care 

providers may be “permitted to supervise the health and physical development of pupils” (§ 

49422, subd. (a)). 

In adopting section 49423, the Legislature repealed and reenacted former section 

11753.1. (Stats. 1968, ch. 681, § 1, p. 1378, repealed and reenacted as § 49423 by Stats. 1976, 

ch. 1010, § 2, p. 3615.) The Legislature’s reason for authorizing school personnel to administer 

medications, according to the original statutes legislative history, was to avoid requiring children 

“to leave school during the day for necessary medication” or compelling their parents “to pay 
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extra sums for a school visit by the physician.” (Assem. Ed. Com., Analysis of Assem. Bill No. 

1066 (1968 Reg. Sess.) p. 1.) 

Section 49423, like its statutory predecessor, did not require implementing regulations 

and was thus self-executing. In the ensuing decades, however, some schools refused to 

administer prescribed medication to students. Noting this, the Superintendent in a 1997 letter to 

school superintendents reminded local school administrators that federal law permitted students 

to receive medication during the schoolday, and that medication could properly be administered 

by unlicensed “personnel who have been appropriately trained by a credentialed school nurse, 

public health nurse, or physician.” (Superintendent Eastin, letter to superintendents of schools 

(Sept. 5, 1997) p. 2.) Three years later, the same problem came to the attention of the 

Legislature. A Senate floor analysis, recognizing that “federal case law requires districts to 

accept responsibility to administer necessary medications,” reported complaints that “some 

districts „have required parents to sign illegitimate blanket waivers that sign away their 

children’s right to medical treatment at school as a condition of enrollment or attendance. In 

these instances, parents have been forced to take time off work to go to school and deliver the 

medications.‟ ” (Sen. Rules Com., Analysis of Sen. Bill No. 1549 (1999-2000 Reg. Sess.) Aug. 

14, 2000, p. 3.) To provide additional clarity, the Legislature directed the Department to develop 

and recommend, and the Board to adopt, regulations “regarding the administration of medication 

in the public schools pursuant to section 49423.” (§ 49423.6, subd. (a), added by Stats. 2000, ch. 

281, § 2, p. 2477.) 

Obeying the Legislature’s command, the Board in 2003 adopted sections 600 to 611 of 

title 5 of the California Code of Regulations. (All further references to title 5 are to that code.) 

These regulations expressly declare that unlicensed school personnel may administer 
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medications. Section 604 provides: “(a) A school nurse may administer medication to a pupil or 

otherwise assist a pupil in the administration of medication as allowed by law and in keeping 

with applicable standards of professional practice. [¶] (b) Other designated school personnel may 

administer medication to pupils or otherwise assist pupils in the administration of medication as 

allowed by law and, if they are licensed health care professionals, in keeping with applicable 

standards of professional practice for their license.” (Tit. 5, § 604, subd. (b), italics added.) 

Section 601 defines the “ ‘[o]ther designated school personnel’ ” who are thus authorized to act 

as “includ[ing] any individual employed by the local education agency who: [¶] (1) Has 

consented to administer the medication to the pupil or otherwise assist the pupil in the 

administration of the medication; and [¶] (2) May legally administer the medication to the pupil 

or otherwise assist the pupil in the administration of the medication.” (Id., § 601, subd. (e), italics 

added.) Other sections of title 5 provide for such related matters as medication logs and records, 

the contents of the physicians‟ and parents‟ required written statements, and the delivery, 

storage and disposal of medications. (Id., §§ 601-609.) 

Thus, section 49423 and its implementing regulations plainly establish, as the 

Legislature, the Board and the Department intended, that unlicensed school personnel may 

administer prescription medications. The Nurses do not contend the Board’s regulations are 

invalid, but they do offer a variety of arguments for interpreting them other than according to 

their plain meaning. None is persuasive. 

1. “[A]s allowed by law.” 

In permitting school personnel other than licensed health care providers to administer 

medication, sections 601 and 604 of title 5 qualify that permission with language deferring to 

other laws governing the subject. Specifically, section 604 provides that “[o]ther designated 
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school personnel may administer medication to pupils . . . as allowed by law.” (Id., subd. (a), 

italics added.) Similarly, section 601 limits such “ ‘[o]ther designated school personnel’ ” to 

those who “[m]ay legally administer the medication to the pupil . . . .” (Id., subd. (e)(2), italics 

added.) The Nurses contend the italicized language means that only those school personnel who 

are licensed health care providers, such as registered nurses, may administer medications, and 

that unlicensed personnel may assist but not actually administer medications. By way of 

illustration, the Nurses assert that unlicensed school personnel “are permitted to open a bottle of 

cough syrup and pour the prescribed dose but cannot pour it down the student’s throat,” or they 

may monitor a diabetic student’s glucose levels and determine the correct dosage of insulin but 

may not administer the drug by giving the injection or pushing the button on an insulin pump. 

The Nurses have misinterpreted the regulations. Before explaining that conclusion, 

however, and in order to clarify the scope of our holding, we note that one significant premise of 

the Nurses’ argument is correct: There is no reason to believe the Legislature intended to 

delegate to the Board, a state educational agency charged with governing the public schools (see 

§§ 33000, 33031), any authority to override statutes in which the Legislature has required 

specific licensure before a person may perform a health care function. We assume the Board 

shares this understanding. In section 610 of title 5, the Board explains that “[n]othing in this 

article may be interpreted as . . . affecting in any way: [¶] (a) The statutes, regulations, or 

standards of practice governing any health care professional licensed by the State of California in 

the carrying out of activities authorized by the license . . . .” Viewed in this light, the language in 

the Board’s regulations that qualifies the authority of unlicensed school personnel to administer 

medications — “as allowed by law” (tit. 5, § 604, subd. (a); see also id., § 601, subd. (e)(2)) — is 
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reasonably and appropriately interpreted as reflecting the Board’s deference to laws articulating 

policy choices that lie beyond the scope of its delegated authority over the state’s public schools. 

This does not mean, however, that only licensed health care professionals may administer 

prescription medications in public schools. It means, rather, only that the Board’s regulations do 

not authorize unlicensed school personnel to administer such medications in violation of other 

applicable laws or regulations. To illustrate, only licensed health care providers may administer 

controlled substances. (See Health & Saf. Code, § 11154, subd. (a).) Also, the Legislature has 

mandated specific training before unlicensed school personnel may administer three specially 

regulated emergency medications to students. (See §§ 49414 [epinephrine auto-injectors for 

anaphylaxis], 49414.5 [glucagon for severe hypoglycemia] and 49414.7 [antiseizure medication 

for epilepsy].) A school employee without the licensure or training required by statute for such 

medications would not be “allowed by law” (tit. 5, § 604, subd. (a)) to administer them and, thus, 

not permitted to do so solely by force of the Board’s regulations. Compliance with those other 

laws would also be necessary. 

In contrast, no such law prohibits unlicensed persons from administering prescription 

medications generally, or insulin in particular, in carrying out the medical orders of licensed 

physicians. The Nurses attempt to find such a rule in the Nursing Practice Act (Bus. & Prof. 

Code, § 2700 et seq.) (NPA), which defines the practice of nursing to include a list of patient 

care functions including “the administration of medications” (id., § 2725, subd. (b)(2)), and 

prohibits the unauthorized practice of nursing (id., § 2732). In opposition, the Association 

contends the listed functions fall within the definition of nursing practice only under 

circumstances where they “require a substantial amount of scientific knowledge or technical 

skill.” (id., § 2725, subd. (b) [“The practice of nursing within the meaning of this chapter means 
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those functions, including basic health care, that help people cope with difficulties in daily living 

that are associated with their actual or potential health or illness problems or the treatment 

thereof, and that require a substantial amount of scientific knowledge or technical skill, 

including all of the following: . . .” (italics added).].) The routine administration of insulin 

outside of hospitals and clinical settings, the Association observes, does not require substantial 

scientific knowledge or technical skill and is, in fact, typically accomplished by the patients 

themselves, including some children, or by friends and family members. 

We need not speak to the definition of nursing practice in order to resolve this case. 

However broadly the NPA may define the practice of nursing, and whatever the NPA may 

correlatively prohibit as unauthorized practice, the NPA expressly exempts from that prohibition 

“[t]he performance by any person of such duties as required in . . . carrying out medical orders 

prescribed by a licensed physician . . . .” (Bus. & Prof. Code, § 2727, subd. (e).) This medical-

orders exception, as we shall explain, is broad enough to cover unlicensed school personnel who 

act as volunteers for specific students, at their parents‟ request, to carry out physicians‟ medical 

orders in accordance with section 49423 and its implementing regulations. 

2. The Medical-orders Exception. 

The medical-orders exception provides in full as follows: “This chapter [the NPA] does 

not prohibit: [¶] . . . [¶] (e) The performance by any person of such duties as required in the 

physical care of a patient and/or carrying out medical orders prescribed by a licensed physician; 

provided, such person shall not in any way assume to practice as a professional, registered, 

graduate or trained nurse.” (Bus. & Prof. Code, § 2727, subd. (e), italics added.) The meaning of 

the first clause and its application to this case are clear: Unlicensed school personnel acting 

pursuant to section 49423 and its implementing regulations “perform[] . . . duties as required . . . 
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in carrying out medical orders . . . .” (Bus. & Prof. Code, § 2727, subd. (e).) What the italicized 

proviso means is less clear, especially in its use of the word “assume.” On this point the 

legislative history is uninformative, reflecting only that section 2727 was added as part of the 

original NPA (Stats. 1939, ch. 807, § 2, p. 2349), and that the medical-orders exception was 

added on the Assembly floor for unrecorded reasons (Assem. J. (1939) p. 515). 

The Nurses argue a person “assume[s] to practice as a . . . registered . . . nurse” (Bus. & 

Prof. Code, § 2727, subd. (e)) simply by performing any health care function that falls within the 

NPA‟s definition of nursing practice (id., § 2725, subd. (b)). But this cannot be what the proviso 

means, as it would vitiate the medical-orders exception. A person who carries out a physician’s 

medical orders with respect to a patient does not need an exception from the laws prohibiting 

unauthorized practice unless his or her conduct would otherwise violate those laws. To adopt the 

Nurses‟ interpretation would thus render the exemption entirely meaningless — a result we 

would hesitate to accept “unless absolutely necessary.” (E.g., People v. Arias (2008) 45 Cal.4th 

169, 180.) But we need not accept it. The statute’s language, broader statutory context and 

interpretive history all point to a different meaning: To “assume to practice as a professional, 

registered, graduate or trained nurse” (Bus. & Prof. Code, § 2727, subd. (e)), means to hold 

oneself out, explicitly or implicitly, as being a nurse in fact. 

We begin with the language. To “assume” to do a thing has two possible meanings in the 

present context. It might mean to “undertake” to do a thing, or “[t]o take [a thing] upon oneself” 

— in effect simply to do it. (Oxford Eng. Dict. Online (2013) definition II.4.a; see Webster’s 3d 

New Internat. Dict. (2002) p. 133, definition 2.) Alternatively, to “assume” might mean “[t]o put 

forth claims or pretensions,” to do a thing “in appearance only, . . . to pretend, simulate, feign.” 

(Oxford Eng. Dict. Online, supra, definition III.8, 9; see Webster’s 3d New Internat. Dict., 
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supra, at p. 133, definition 4.) Building upon the former definition (“undertake”), the Nurses 

contend a person “assumes to practice as a . . . nurse” (Bus. & Prof. Code, § 2727, subd. (e)) by 

undertaking to perform — in other words, simply by performing — any of the patient care 

functions listed in the NPA‟s definition of nursing (id., § 2725, subd. (b)(2)). This interpretation, 

as noted, cannot be correct as it would leave the medical-orders exception without meaning. 

In contrast, the medical-orders exception does have meaning if one “assume[s] to practice 

as a . . . nurse” (Bus. & Prof. Code, § 2727, subd. (e)) by holding oneself out, explicitly or 

implicitly, as being a nurse in fact. The broader statutory context supports this interpretation. The 

list of statuses an unlicensed person who carries out medical orders may not “assume” — 

“professional, registered, graduate or trained nurse” (ibid.) —indicates that one may not evade 

the rule against falsely posing as a registered nurse by substituting a vaguer term such as 

“professional,” “graduate” or “trained.” A penal provision enacted by the same Legislature in the 

same bill as the medical-orders exception similarly declared it “unlawful for any person or 

persons not licensed as provided in this chapter to impersonate in any manner or pretend to be a 

professional nurse, or to use the title ‘registered nurse,’ the letters ‘R.N.,’ or the words ‘graduate 

nurse,’ ‘trained nurse,’ or any other name, word or symbol in connection with or following his 

[or her] name so as to lead another or others to believe that he [or she] is a professional nurse.” 

(Id., former § 2796, added by Stats. 1939, ch. 807, § 2, p. 2356; see Bus. & Prof. Code, § 2796 

[current version, adding “nurse anesthetist” to the list of titles one may not falsely assume].) The 

order in which the bill’s provisions were drafted suggests the Assembly looked to the penal 

provision, and even borrowed some of its terms, in drafting the floor amendment that added the 

medical-orders exception. (Compare Assem. Bill No. 620 (1939 Reg. Sess.) § 2, p. 11, as 
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introduced Jan. 13, 1939 [adding Bus. & Prof. Code, § 2796], with Assem. J. (1939) p. 515 [floor 

amend. of Mar. 13, 1939, adding Bus. & Prof. Code, § 2727, subd. (e)].) 

The broader statutory context provides additional evidence supporting our conclusion. 

The same section of the NPA that contains the medical-orders exception (Bus. & Prof. Code, § 

2727, subd. (e)) also creates a narrower exception covering “[i]ncidental care of the sick by 

domestic servants or by persons primarily employed as housekeepers as long as they do not 

practice nursing within the meaning of this chapter.” (Id., subd. (b), italics added.) Read in the 

context of the whole statute, the italicized language expresses the thought that domestic servants 

and housekeepers caring for sick persons may not perform nursing functions, without regard to 

how they hold themselves out. The Nurses would interpret the medical-orders exception 

similarly, yet the same Legislature, in the same act and section, chose the different words — 

“assume to practice as a . . . nurse” — (ibid., italics added) to qualify the exception for 

unlicensed persons who merely carry out medical orders. The inescapable inference is that the 

Legislature, by using different words to define the two exceptions, intended them to have 

different meanings. 

The single prior interpretation of the medical-orders exception is consistent with our 

conclusion. The Attorney General has described that exception, and the NPA’s related penal 

provisions, as “show[ing] a legislative intent to prohibit any person from holding out to the 

public that [he or] she is specially trained or registered in the nursing profession unless said 

person is licensed by the state of California in this field.” (Registered Nurse, 32 

Ops.Cal.Atty.Gen. 159, 160 (1958), referring to Bus. & Prof. Code, §§ 2727, subd. (e) [medical-

orders exception; unlicensed person carrying out medical orders may not assume to practice as a 

nurse], 2795 [unlawful to use any title, sign, card or device to indicate nursing licensure], and 
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2796 [unlawful to use the titles “registered,” “graduate” or “trained nurse,” or the letters 

“R.N.”].) Thus, the Attorney General concluded, an unlicensed person employed by a physician 

as a “doctor’s nurse” was forbidden to use titles confusingly similar to “registered nurse,” such 

as “ ‘Registered Doctor’s Nurse’ or the abbreviation ‘R.D.N.’ or any title, or wear or display any 

pin that would indicate that said person is duly licensed as a registered nurse under the laws of 

the state of California.” (Registered Nurse, supra, at p. 159; cf. Kolnick v. Board of Medical 

Quality Assurance (1980) 101 Cal.App.3d 80, 84 [declining to construe the exception].) 

For all of these reasons, we conclude the medical-orders exception does permit a 

layperson to carry out a physician’s medical orders for a patient, even orders that would 

otherwise fall within the definition of nursing practice, without thereby violating the rule against 

unauthorized practice. To fall outside the exception by “assum[ing] to practice as a . . . nurse” 

(Bus. & Prof. Code, § 2727, subd. (e)), one must go further by holding oneself out, explicitly or 

implicitly, to be a nurse in fact. This conclusion disposes of the issue, because unlicensed school 

personnel do not hold themselves out to be nurses simply by volunteering to act on behalf of 

particular students in accordance with the Education Code and its implementing regulations. 

We thus proceed to consider the Nurses’ remaining objections to the conclusion that such 

personnel may administer medications. 

3. Medication-specific Statutes. 

In statutes enacted between 2001 and 2011, the Legislature imposed additional training 

and administrative requirements before unlicensed school personnel may administer three 

specific emergency medications: epinephrine auto-injectors to treat anaphylaxis (§ 49414, added 

by Stats. 2001, ch. 458, § 2, p. 4023), glucagon for severe hypoglycemia (§ 49414.5, added by 

Stats. 2003, ch. 684, § 1, as subsequently amended), and antiseizure medication for epilepsy (§ 
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49414.7, added by Stats. 2011, ch. 560, § 2). Each of these statutes, while expressing the 

Legislature’s preference that registered nurses administer the subject medications whenever 

possible, expressly permits trained, unlicensed school personnel to do so when no nurse is 

available. (See §§ 49414, subd. (f)(1), 49414.5, subd. (a), 49414.7, subds. (a), (b).) 

The Nurses contend these statutes would not have been necessary if the NPA‟s medical-

orders exception already, by its own force, permitted unlicensed school personnel to administer 

medications. “[T]he Legislature,” the Nurses observe, “does not engage in idle acts.” (Citing 

California Teachers Assn. v. Governing Bd. of Rialto Unified School Dist. (1997) 14 Cal.4th 

627, 634.) The maxim is valid, but its application is flawed. Having generally authorized 

unlicensed school personnel to administer medications (§ 49423) and directed the Board to adopt 

implementing regulations (§ 49423.6), the Legislature nevertheless retained the power to impose 

additional restrictions on drugs deemed to justify special precautions. Nothing in section 49423 

or 49423.6 conditioned the effectiveness of those statutes on further legislation, and nothing in 

the later-enacted, drug-specific statutes repeals the general authority granted in the earlier, more 

general provisions. So understood, none of the relevant statutes represents an idle act. In contrast, 

to accept the Nurses’ argument would entail the implausible conclusion that the Legislature had 

intended section 49423 and its 1968 statutory predecessor (former § 11753.1; see ante, at p. 8) to 

lie dormant and ineffective until the Legislature enacted the first drug-specific statute 33 years 

later. (§ 49414 [concerning epinephrine auto-injectors].) History is to the contrary. As we have 

seen, the 1968 Legislature intended the original statute to be self-executing, and the 2000 

Legislature, to force compliance, directed the Board to adopt implementing regulations in short 

order. (See § 49423.6 [“[o]n or before June 15, 2001”]; see also ante, at p. 9.) 

4. Failed Legislation. 
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Despite the foregoing evidence to the contrary, amici curiae supporting the Nurses urge 

us to infer from a variety of failed bills that the Legislature believes further, specific legislation is 

necessary before unlicensed school personnel may administer insulin. Because section 49423 and 

its implementing regulations plainly do authorize such personnel to administer prescription 

medications and were in fact adopted for that purpose, “to undertake the problematic exercise of 

inferring legislative intent from subsequent, failed legislation seems especially inappropriate . . .” 

(Martin v. Szeto (2004) 32 Cal.4th 445, 451-452.) In any event, we find nothing in the failed 

bills‟ history that supports amici curiae’s argument. 

Assembly Bill No. 481 (2001-2002 Reg. Sess.) would have required school 

administrators and other designated, unlicensed personnel to be trained to administer insulin and 

required them to administer it, in the absence of a school nurse, in accordance with guidelines on 

diabetes care to be developed by a group of seven state and private organizations. The Governor 

vetoed the bill, explaining his reasons as follows: “Existing law already provides that any pupil 

who is required to take prescription medication during the regular school day may be assisted by 

school personnel if a written statement is obtained from a physician and a written request is made 

by the pupil’s parent/guardian. [¶] This bill, while well-intentioned, would create a costly new 

state reimbursable mandate estimated by the Department of Finance to be potentially tens of 

millions of dollars. Neither this bill, nor the 2002 Budget Act contains an appropriation for this 

purpose.” (Governor’s veto message to Assem. on Assem. Bill No. 481 (Sept. 26, 2002) 6 

Assem. J. (2001-2002 Reg. Sess.) pp. 8872-8873 [in relevant part].) 

This history does not show the Legislature in 2002 — let alone in 1968 and 1976 when it 

enacted and reenacted the operative language of section 49423 — believed that further, more 

specific legislation was required to permit unlicensed school personnel to administer any 
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prescription medication. To the contrary, the Legislative Counsel’s Digest of the vetoed 2002 bill 

noted that “[e]xisting law provides that any pupil who is required to take . . . medication . . . may 

be assisted by the school nurse or other designated school personnel,” and explained that the bill 

“would specifically make those provisions applicable to a pupil with diabetes” under guidelines 

to be developed later. (Legis. Counsel’s Dig., Assem. Bill. No. 481 (2001-2002 Reg. Sess.), 

italics added.) The bill was, thus, analogous to other statutes in which the Legislature has 

imposed, for particular medications (e.g., epinephrine, glucagon and antiseizure medication), 

additional restrictions on schools‟ use of the general authority concerning medications granted in 

section 49423. The Legislature’s unsuccessful attempt to impose comparable restrictions on 

insulin did not abrogate the existing general authority. 

Three additional failed bills did not come to a vote. Senate Bill No. 1487 (2007-2008 

Reg. Sess.) would have amended section 49414.5, which permits unlicensed school personnel 

with special training to administer glucagon in emergencies, to administer insulin under similar 

conditions. (Assem. Bill No. 1487, supra, § 1.) Another bill, Assembly Bill No. 1802 (2009-2010 

Reg. Sess.), while expressly authorizing unlicensed personnel to administer insulin, would have 

permitted parents, rather than school administrators, to designate the school employees who 

would be allowed to administer insulin. (Ibid., § 2.) Finally, Assembly Bill No. 1430 (2009-2010 

Reg. Sess.) would have provided that no one other than licensed health care providers would be 

allowed to administer any medications in schools, except in emergencies. (Id., § 2.) Because 

none of these bills came to a vote, and because the Legislature’s cursory deliberations on them 

postdated section 49423’s enactment by decades, none provides a sound basis for inferring the 

1968 and 1976 Legislatures’ intents on the question whether section 49423 permits unlicensed 

personnel to administer insulin. 
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5. The Department’s 2005 and 2006 Advisory Statements. 

In 2005 and 2006, the Department issued advisory statements recommending that school 

personnel other than licensed health care providers not administer medications by injection 

generally (2005) or insulin in particular (2006). (State Dept. of Ed., Program Advisory on 

Medication Administration (May 2005) p. 7 

<http://www.cde.ca.gov/ls/he/hn/documents/medadvisory.pdf > [as of Aug. 12, 2013] (2005 

Program Advisory); State Dept. of Ed., Medication Administration Assistance in California . . . 

Frequently Asked Questions (2006) p. 1 (2006 FAQ).) The Nurses contend we should defer to 

these recommendations as authoritative interpretations of section 49423 by an agency charged 

with its enforcement. But the Department’s advisory statements are not entitled to the same 

judicial deference as the binding, quasi-legislative regulations formally adopted by the Board. 

(Tit. 5, §§ 600-611; see § 49423.6 [regulatory authority].) “An agency interpretation of the 

meaning and legal effect of a statute is entitled to consideration and respect by the courts; 

however, unlike quasi-legislative regulations adopted by an agency to which the Legislature has 

confided the power to ‘make law,’ and which, if authorized by the enabling legislation, bind this 

and other courts as firmly as statutes themselves, the binding power of an agency’s interpretation 

of a statute or regulation is contextual: Its power to persuade is both circumstantial and 

dependent on the presence or absence of factors that support the merit of the interpretation.” 

(Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 7.) 

Reviewing the 2005 Program Advisory and the 2006 FAQ under these principles, we find 

they lack persuasive force. Before explaining that conclusion, however, we note those documents 

do not reflect the Department’s current position. In their amicus curiae brief to this court, the 

Department and the Superintendent maintain that section 49423 and its implementing regulations 
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(tit. 5, §§ 600-611), in combination with the NPA’s medical-orders exception (Bus. & Prof. 

Code, § 2727, subd. (e)), do indeed permit unlicensed school personnel to administer insulin. 

With that clarification, we turn to the documents in question. 

In its 2005 Program Advisory, the Department confirmed that unlicensed personnel may 

administer medications generally but “recommend[ed] that . . . unlicensed staff member[s] . . . 

not administer medications that must be administered by injection . . . .” (Id., at p. 7.) The 2005 

Program Advisory’s recommendations are nonbinding, both because the document so states (id., 

at p. 1) and as a matter of law. (See § 33308.5 [“Program guidelines issued by the [Department] 

shall be designed to serve as a model or example, and shall not be prescriptive”]; tit. 5, § 611 

[“The [Department], with the approval of the [Board], may issue and periodically update an 

advisory providing non-binding guidance on the administration of medication . . . . The advisory 

shall be a program guideline under . . . section 33308.5 . . . .”].) The 2005 document offers no 

discussion or analysis of its recommendation concerning injections and cites no authority that 

might support it. The document does cite section 49423 and sections 600, 601 and 604 of title 5 

(2005 Program Advisory, at p. 6), which, as we have seen, were specifically intended to permit 

unlicensed personnel to administer medications, and none of which forbids administration by 

injection. The document also cites statutes describing the specific licensure required of 

physicians, nurses and other health care providers employed as such in the schools (§§ 44871, 

44873-44878), and also section 49422, which provides that only licensed health care providers 

and certain other persons with relevant credentials “shall be . . . employed or permitted to 

supervise the health and physical development of pupils . . . .” (2005 Program Advisory, at p. 6.) 

As already noted, however, section 49422 cannot mean that only licensed health care providers 
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may administer medications in schools because section 49423 expressly applies 

“[n]otwithstanding Section 49422.” (§ 49423, subd. (a).) 

Unlike the 2005 Program Advisory, which the Department issued with the Board 

approval required for such documents (see § 33308.5 and tit. 5, § 611), the Department 

apparently issued the 2006 FAQ unilaterally. In that document, the Department flatly asserts that 

unlicensed school personnel may not administer insulin. (2006 FAQ, at p. 1.) Ignoring its own 

conclusion just one year earlier that unlicensed personnel may administer medications generally, 

even if not by injection, the Department in the 2006 FAQ wrote that “[n]o . . . California statute” 

other than sections 49414 (epinephrine auto-injectors) and 49414.5 (glucagon) “allows an 

unlicensed school employee to administer any other medication in California public schools, 

even if the unlicensed school employee is trained and supervised by a school nurse or other 

similarly licensed nurse.” (2006 FAQ, at p. 1, italics added.) In attempting to justify this 

conclusion, the Department inexplicably cited section 49423 (2006 FAQ, at p. 2, fn. 2) and 

omitted any reference to the statute’s implementing regulations (e.g., tit. 5, § 604, subd. (b) 

[“Other designated school personnel may administer medication to pupils”]). 

In its 2006 FAQ, the Department also invoked the NPA as authority for the following 

assertion: “California law states, with a few clearly specified legal exceptions, that only a 

licensed nurse or physician may administer medication. In the school setting, these exceptions 

are situations where [¶] The student self-administers the medication, [¶] A parent or parent 

designee, such as a relative or close friend, administers the medication, or [¶] There is a public 

disaster or epidemic.” (2006 FAQ, at p. 1, fns. omitted.) The noted exceptions reflect statutory 

exceptions to the NPA. (Bus. & Prof. Code, § 2727, subds. (a) [gratuitous nursing by friends or 

family members], (d) [nursing services in emergencies].) But the document entirely overlooks 
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the medical-orders exception, which expressly permits “any person [to perform] . . . such duties 

as required in . . . carrying out medical orders prescribed by a licensed physician . . . .” (Id., subd. 

(e).) 

Viewing the 2005 Program Advisory and the 2006 FAQ in their full legal context, we 

conclude the documents‟ recommendations are not entitled to judicial deference to the extent 

they might be thought to preclude unlicensed school personnel from administering insulin. The 

2005 Program Advisory makes no serious effort to reconcile its recommendation concerning 

injections with the applicable statutes (§§ 49423, 49423.6) and binding regulations (tit. 5, §§ 

601-611), and ignores the NPA‟s medical-orders exception (Bus. & Prof. Code, § 2727, subd. 

(e)). The 2006 FAQ shares these faults and, in addition, both contradicts the 2005 Program 

Advisory’s correct conclusion that unlicensed personnel may administer medications generally 

and also lacks the Board approval required for program guidelines. (See § 33308.5; tit. 5, § 611.) 

Under these circumstances, the documents‟ recommendations lack persuasive force on the 

question before us, and we thus do not defer to them. (Yamaha Corp. of America v. State Bd. of 

Equalization, supra, 19 Cal.4th 1, 7.) We recognize, however, that the 2005 Program Advisory 

constitutes an important source of advice for local education agencies on matters beyond the 

scope of this case, and we emphasize that we reject that document’s recommendations only to 

the extent they contradict the views set out in this opinion. 

6. Conclusion. 

Finding no merit in the arguments to the contrary, we conclude California law does 

permit trained, unlicensed school personnel to administer prescription medications, including 

insulin, in accordance with written statements of individual students’ treating physicians, with 

parental consent (Ed. Code, §§ 49423, 49423.6; tit. 5, §§ 600-611), and that persons who act 
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under this authority do not violate the NPA (see Bus. & Prof. Code, § 2727, subd. (e)). Because 

schools may administer prescription medications only in accordance with physicians’ written 

statements (§ 49423; tit. 5, § 600, subd. (a)), state law in effect delegates to each student’s 

physician the decision whether insulin may safely and appropriately be administered by 

unlicensed school personnel or instead whether a particular student’s medical needs can be met 

only by a licensed health care provider. State law, however, presents no categorical obstacle to 

the use of unlicensed personnel for this purpose. 

In view of this conclusion, we need not address the Association’s contention that federal 

law would preempt a contrary rule. 

B. The APA. 

The Nurses contend the 2007 Legal Advisory is ineffective on the theory the Department 

should have adopted it as a regulation in compliance with the APA. (Gov. Code, § 11340 et seq.) 

The superior court agreed with the Nurses on this point. The Court of Appeal, ruling for the 

Nurses on other grounds, did not reach the issue. 

We also do not reach the issue, for two reasons: First, the Nurses forfeited the issue in 

this court by failing to file, in response to the petition for review, an answer raising it. (See Cal. 

Rules of Court, rule 8.500(a)(2).) While we have the power to address additional issues (id., rule 

8.516(b)(1)), the briefs touch upon the APA issue only cursorily, and we have not requested 

additional briefing (cf. Cal. Rules of Court, rule 8.516 (b)(2)). 

Second, and more importantly, our holding that California law permits unlicensed school 

personnel to administer insulin authoritatively resolves the dispute independently of the 2007 

Legal Advisory, based on the relevant provisions of the Education Code and its implementing 

regulations. We therefore need not determine whether the Department violated the APA in 
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adopting the 2007 Legal Advisory. Our decision leaves the Department free to revise the Legal 

Advisory to reflect California law as we have interpreted it, and leaves the parties and the lower 

courts free to identify and resolve, if necessary, any issues that may remain concerning APA 

compliance. 

III. DISPOSITION 

The Court of Appeal’s judgment is reversed and the case is remanded for further 

proceedings in accordance with the views set forth herein.  

WERDEGAR, J.  

WE CONCUR:  

KENNARD, Acting C. J.  
BAXTER, J.  
CHIN, J.  
CORRIGAN, J.  
LIU, J.  
McGUINESS, J.*  

*Presiding Justice of the Court of Appeal, First Appellate District, Division Three, assigned by 
the Chief Justice pursuant to article VI, section 6 of the California Constitution. 
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APPENDIX B: Diastat Administration in Schools: 
Summary of Relevant Federal Laws and Selected 
Cases 
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APPENDIX C: SDCOE Diazepam Guidelines 
(Administration of Diastat®) 
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